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The Law is like an axle-you can turn it whichever way you please, if
you give it plenty of grease.
Russian folk saying of the 19th century'

But if... everything depends on the arbitrarywill of the prosecutor
and other persons who have the power to apply or not apply the law,
what is the use of having law courts at all?
Leo Tolstoy (1899)2
t Deputy Director, Center for Slavic, Eurasian, and East European Studies,
Duke University, J.D., M.A. (Russian Studies), The George Washington University,
1975, B.A. The George Washington University, 1972.
1. Benard Guilbert Guerney, A TREASURY OF RUSSIAN LITERATURE 1048 (Bernard Guilbert Guerney ed., 1943). There is a rich selection of Russian folk sayings
and proverbs expressing popular dissatisfaction with the legal system. Examples from
before the judicial reforms of 1864 include the following: "Stand up to God with truth,
and to the judge with money" and "He went to Court with his coat on and came out
stark naked." ANDREW GUERSHOON, CERTAIN ASPECTS OF RUSSIAN PROVERBS
111-12 (1941). As Andrew Guershoon concluded, "These examples are so unequivocal and so drastic that no room for doubt is left. The courts had a very bad record,
and must have been intensely hated by the poor people to have caused them to create
and to preserve such proverbs." Id. at 112. For other similar folk sayings and proverbs about the tsarist Russian legal system, see 1 VLADIMIR IVANOVICH DAL', POSLOVITSY RUSSKOGO NARODA: SBORNIK v DALIA V TREKH TOMAKH 473-74 (Russkaia
Kniga 1993) (1862).
2. L.N. TOLSTOY, RESURRECTION 312 (Rosemary Edmonds trans., Penguin
Books 1966) (1899).
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INTRODUCTION

The quotations above neatly summarize widely-held attitudes towards the law and legal institutions in nineteenth-century Russia.
While proverbs and literary comments expressing doubts, hostility,
suspicion, and cynicism toward the legal system are hardly unique to
nineteenth-century Russia,3 what makes these quotations interesting
is that they bracket the Judicial Reforms of 1864, one of the most
extensive, thorough-going, and Westernizing legal reforms ever undertaken. While the picture of the pre-reform legal system painted in
contemporary Russian popular culture and literature was unremittingly critical, the Western-style legal institutions introduced in 1864juries and a professional bar and bench-hardly fared better. The
great Russian writers of the second half of the nineteenth-century, in
particular Dostoevsky and Tolstoy, were just as hostile to these new
Western-style4 institutions as earlier writers had been to the pre-reform
legal system.
Though law and legal themes may not have loomed as large in nineteenth-century Russian literature as they did in Anglophonic literature, Russian writers of this period certainly wrote about law and its
institutions. Major novels by both Dostoevsky and Tolstoy examined
such themes at length. Their diaries, letters, and essays also discussed
Russian law and legal institutions. In these works, the authors were
bitterly critical of the new, reformed judicial system. For somewhat
different reasons, both of these great writers believed that lawyers,
judges, and juries subverted the course of justice and truth rather than
promoted it.
By itself, such critical portrayals of legal processes and institutions
are not unique; many literary works from England and America, for
example, include unflattering portrayals of the legal system. Bleak
House and Billy Budd come readily to mind. But in Anglophonic
literature, it seems that for every work that portrays the legal system
in a critical or hostile light, there is at least one other work-and possibly more-that portray it positively. The Merchantof Venice, To Kill
a Mocking Bird, and John Mortimer's Rumpole stories, for example.
What is surprising in nineteenth and early twentieth-century Russia
is that by the time that the institutions created in 1864 were swept
away in 1917 by the Bolshevik Revolution, a point of view different
from that of Dostoevsky and Tolstoy-casting lawyers, courts, juries,
and judges in a positive, even heroic, light-never took hold in Rus3. One of the most famous such critical literary comments on the legal system is
Charles Dickens's statement in Oliver Twist: "'If the law supposes that,' said Mr.

Bumble

. .

. 'the law is a ass-a idiot. If that's the eye of the law, the law is a bachelor;

and the worst I wish the law is, that his eye may be opened by experience-by experi-

ence."'

CHARLES DICKENS, OLIVER TwIST

520 (Dodd, Mead & Co. 1979) (1838).

4. See discussion infra Part V.A-B.
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sia.5 The Western style legal institutions created in 1864 evidently
failed to win over Russian writers. And while there is evidence that
6
the Western-style legal institutions gained some general popularity, I
think it is accurate to say that they did not win over the intelligentsia
and elites of both right and left.7
By the time the Bolsheviks came to power, the predominant popular attitude toward law and legal institutions was marked by cynicism
and hostility.' The attitudes expressed in the Russian folk saying
quoted at the beginning of this paper had not changed and in the
nearly ninety years that have passed since the Bolshevik Revolution
little has happened to improve those attitudes. This, then, becomes a
central problem for current Russian legal reforms: the drafting of new
laws and constitutions and the establishment of new legal institutions
will accomplish little without an underlying legal culture in which
those laws and institutions are respected and obeyed.
The purpose of this Article is to examine how the pre- and postreform nineteenth-century Russian legal institutions were reflected in
literature of that time and to analyze why the literary theme that has
been so common and strong in Anglophonic literature-the lawyer,
judge, and jury as hero-never appeared in Russia.

II.

THE RUSSIAN LEGAL SYSTEM PRIOR TO

1864

Prior to the Judicial Reform of 1864-and despite earlier attempts
at reform by Peter the Great and Catherine the Great-the Russian
legal system was notoriously inefficient, unprofessional, slow, corrupt,
cruel, and arbitrary.9 As Samuel Kutscheroff wrote of the reign of
Nicholas I (1825-1855), "Against such a background of despotism and
5. Careful research has not revealed a single significant work of Russian literature published prior to 1917 in which lawyers, judges, or the courts are portrayed in a
positive light.
6. See Jane Burbank, Legal Culture, Citizenship, and PeasantJurisprudence:Perspectives from the Early Twentieth Century, in REFORMING JUSTICE IN RUSSIA,
1864-1996: POWER, CULTURE, AND THE LIMITS OF LEGAL ORDER 82, 94-95 (Peter H.

Solomon, Jr. ed., 1997); Joan Neuberger, When the Word Was the Deed. Workers vs.
Employers Before the Justices of the Peace, in WORKERS AND INTELLIGENTSIA IN
LATE IMPERIAL RUSSIA: REALITIES, REPRESENTATIONS, REFLECTIONS

(Reginald E. Zelnik ed., 1999).
7. See RICHARD S. WORTMAN,

292, 292-308

THE DEVELOPMENT OF A RUSSIAN LEGAL CON-

SCIOUSNESS 288 (1976).
8. "[T]he Russian legal system had not developed strong support nor a high degree of institutionalization prior to the Revolution .... [T]urbulent years following

the introduction of the judicial reforms of 1864 never really permitted the development of a broad, public acceptance for the notions of judicial independence and the
rule of law."

GORDON B. SMITH,

REFORMING THE RUSSIAN LEGAL SYSTEM 26

(1996).
9. See generally Samuel Kutscheroff, Administration of Justice under Nicholas I of
Russia, 7 AM. SLAVIC & E. EUR. R. 125, 125-38 (1948); WORTMAN, supra note 7,

9-33,

SAMUEL KUCHEROV, COURTS,

LAWYERS,

AND TRIALS UNDER THE LAST

THREE TSARS 1-19 (1953).

Published by Texas A&M Law Scholarship, 2022

3

Texas Wesleyan
Review, Vol. 12
[2022],
Iss. 1, Art. 13
LAW
REVIEW
TEXAS Law
WESLEYAN

[Vol. 12

serfdom there could develop only a system of justice representing a
monstrous abuse of equity; and indeed the courts and their members
at the time of Nicholas were in complete harmony with the epoch."'"
One of the principal characteristics of the pre-reform legal system
was the complete absence of a professional bar or bench." Though
legal representatives were permitted to function in court cases, their
activities were very limited.'" In most cases, judges reached their decisions based only on written pleadings and other documents,1 3 with no
live, oral testimony or vigorous oral argument by the parties' advocates. Legal representatives did not participate directly in the judicial
proceedings; their role was limited primarily to the preparation of the
written pleadings and other documents.' 4
Judges, too, typically lacked any professional training.' 5 Several
historians have claimed that a majority of Russian judges were either
illiterate or nearly so,' 6 which, in a system based exclusively on written
documents, would have been a substantial impediment. The most important figure in these Russian courts was the secretary who administered the flow of documents.1 7 However, the court secretaries, along
with lower clerks, judges, and other officials, were openly and pervasively corrupt; the popular perception of these Russian courts was reflected in the folk saying quoted at the beginning of this article.' 8
According to Kutscheroff, "[Bribery] was an indefeasible feature of
Russian life, a habit, something almost natural."' 9 No one was exempt from the necessity of greasing the judicial axle: even the Minis10. Kutscheroff, supra note 9, at 125.
11. See David Keily, The Brothers Karamazov and the Fate of Russian Truth:
Shifts in the Construction and Interpretation of Narrative After the Judicial Reform
of 1864, 30-31 (1996) (unpublished Ph.D. dissertation, Harv. U.).
12. Id. See also Kutscheroff, supra note 9, at 137-38.
13. For example, in criminal cases the report of the investigating magistrate was
very important in shaping the judge's resolution of the case.

14. EUGENE HUSKEY, RUSSIAN LAWYERS AND THE SOVIET STATE: THE ORIGINS
AND DEVELOPMENT OF THE SOVIET BAR, 1917-1939, at 11 (1986).
15. The administration of justice in pre-reform Russia was characterized by
almost a complete lack of legal professionalism. Judges elected to the lower
courts . . .were for the most part impoverished nobles who had no other
career opportunities. They had no special education: indeed, a majority of
the judges in the district courts were illiterate or only semi-literate.
Keily, supra note 11, at 30.
16. Id. See also Kutscheroff, supra note 9, at 128-29 (discussing three historians'
assertions that may judges and Senators were almost illiterate).
17. "[T]he secretary became the real center of power in the court: by manipulating
the material in the extracts, he could shape or pre-determine the judges' decision."
Keily, supra note 11, at 26.
18. In 18th century Russia, court clerks were regarded by the nobility as having
low social status, which inhibited the development of a sense of professionalism. "The
low social status of the chancellery prevented the clerks from developing their own
sense of self-respect as defenders of the law." WORTMAN, supra note 7, at 23.
19. Kutscheroff, supra note 9, at 130.
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ter of Justice had to pay a bribe to a lowly official in order to secure
20
delivery of a deed that he had executed in favor of his daughter.
Prior to the Judicial Reforms of 1864, Russian judicial proceedings
were inquisitorial in nature; court proceedings relied exclusively on
written evidence and the public was excluded." From 1791 until the
late 1840s, the press was barred from reporting on judicial matters.22
As late as the 1850s, Russian censorship regulations prohibited any
press discussion of the secrecy of judicial procedure, which, in the
view of Russian government authorities, might give rise to social
disorders. 3
III.

THE OLD LEGAL SYSTEM IN LITERATURE

Many Russian writers commented on the corruption and inefficiency of Russian justice.24 Most of these writings, however, consisted
of commentaries in essays, diaries, or letters.2 5 There are few fictional
treatments of legal themes in Russian literature prior to the reforms of
1864.26 The most famous writer to comment on the pre-reform Russian legal system in his fiction was the Russian satirist, Nikolai Gogol.
A recurring theme in many of Gogol's works is the corruption of Russian officials, including judges and court staff. One of the characters
in his famous play The Inspector General is a provincial judge who is
proud that he only accepts bribes in the form of puppies:
GOVERNOR: As for you, Judge, check out the law court. The
hallway where people come with their complaints and petitions,
must it always be full of geese? One falls over them. Yes, I know,
geese are a good thing, and these belong to your porters. But it's
not proper in a public place...
GOVERNOR: And it looks bad to have the laundry out to dry in
the courtroom. Ragged old clothes at that. And the closet full of
legal papers.. . And your clerk, yes, I know he's a Legal Beagle, but
he smells of vodka. Yes, I know he says that's his natural smell. I
don't care.

20. See id. at 131.
21. See Keily, supra note 11, at 26-28.
22. See id. at 28.
23. See id.
24. See, e.g., KUCHEROV, supra note 9, at 4-7 (quoting Alexander Herzen's comment that "A common man who is brought to trial fears not the punishment, but the
trial. He looks forward with impatience to be sent to Siberia. His martyrdom ends
when he begins to serve his sentence.").
25. See Kutscheroff, supra note 9, at 133.
26. For an extended discussion of the plays of Aleksandr Sukhovo-Kobylin that
were based on his experiences as a defendant accused of the murder of his mistress,
see HARRIET MURAV, RuSSIA's LEGAL FiCTIONS 15-54 (1998).
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GOVERNOR: Oh, well, I was just thinking... about what goes on
in court... that which Hmikov calls "cutting corners." What can I
say? Let him that is without sin, etcetera. God's will be done, we
don't care what atheists think, etcetera ....
JUDGE: There are sins and sins, I say. I for example openly admit
taking bribes, but what bribes? Just pups. German shepherds.
They don't count, do they?
27
GOVERNOR: Certainly they do. Bribery is bribery.
One of the most amusing fictional literary portrayals of the prereform legal system is found in Gogol's short story "The Story of How
Ivan Ivanovich Quarreled with Ivan Nikiforovich" [for simplicity's
sake, hereinafter referred to as "The Two Ivans"]. 28 "The Two Ivans"
is a satire on provincial life that was originally published in 1835 as
part of a collection entitled Mirgorod.29 It tells the story of two
friends and neighbors, Ivan Ivanovich and Ivan Nikiforovich, who live
in the provincial town of Mirgorod. These two members of the minor
nobility fall out after a quarrel over a gun owned by Ivan Nikiforovich
that was coveted by Ivan Ivanovich. During the argument, Ivan
Nikiforovich calls the other "a regular goose" and the offended Ivan
Ivanovich brings a lawsuit in the local district court alleging that:
Known to the whole world for his iniquitous, loathsome, and beyond-all-measure law-breaking actions, the gentleman, Ivan, son of
Nikifor, Dovgochkun, on the 7th of July of the year 1810 instant, did
occasion me a mortal offense, as much in reference to my personal
honor as in equal measure to the humiliation and embarrassment of
my rank and name. This gentleman, being of vile appearance, is
likewise of an abusive character and filled with all sorts of blasphemy and abuse ....'3
Ivan Nikiforovich (gun-owner and alleged slanderer) filed a countersuit with a petition of his own alleging that his neighbor had committed burglary, arson, and attempted murder. The petition also included
a wide range of inflammatory allegations about Ivan Ivanovich and his
family.3 ' Surprisingly enough, there is reason to believe that the law27. Nikolai Gogol, The Inspector General (1836), translated in ERIC BENTLEY, IN3 OTHER PLAYS 98 (1987). The translator of this English translation of
Gogol's play chose to translate the Russian text so that the Judge admits to taking
bribes in the form of German shepherd puppies. The original Russian text has the
bribes in the form of borzoi (Russian wolfhound) puppies. The significance of this
discrepancy is, to say the least, uncertain; perhaps the translator did not think that
English-speaking readers would be familiar with the borzoi breed.
28. There are many English translations of this story, but the best in my opinion is
by Richard Pevear and Larissa Volokhonsky. NIKOLAI GOGOL, The Story of how
Ivan Ivanovich Quarreled with Ivan Nikiforovich, translated in THE COLLECTED TALES OF NMKOLAI GOOL 194, 194-241 (Richard Pevear & Larissa Volokhonsky trans.,
SPECTOR AND

1998) [hereinafter The Two Ivans].
THE COLLECTED TALES OF NIKOLAI GOGOL, supra note 28, at viii.
30. The Two Ivans, supra note 28, at 217.

29.

31. See id. at 222. According to Ivan Nikiforovich's petition, Ivan Ivanovich's parents were "unimaginable drunkards" and his sister "was a notorious strumpet who
https://scholarship.law.tamu.edu/txwes-lr/vol12/iss1/13
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suit between the two Ivans was based on an actual case that occurred
in the real city of Mirgorod, located in present-day Ukraine.3 2
The pettiness of provincial life is obviously one of Gogol's pervasive
themes. But in "The Two Ivans," he also portrays the inefficiency,
corruption, and absurdity of provincial justice. In this story, the courtroom occupies part of the judge's house; the proceedings consist of
the court secretary reading aloud written petitions that were usually
prepared by the litigants themselves, while the judge drinks tea and
vodka and chats with neighbors and other visitors. The litigants are
not present and no lawyers participate; in this system, the only legal
representatives are clerks who prepare written petitions and other
pleadings. The seriousness and solemnity of the district court proceedings are typified by the following incident:
There was nothing to be done. Both petitions were accepted, and
the affair was about to take a rather interesting turn when one unforeseen circumstance lent it still greater amusement. As the judge
was leaving the office in the company of the court clerk and the
secretary, while the office boys were filling a sack with the chickens,
eggs, loaves of bread, pies, knishes, and other stuff brought by petitioners, just then a brown sow ran into the room and, to the astonishment of those present, snatched-not a pie or crust of bread, but
Ivan Nikiforovich's petition, which lay at the end of the table with
its pages handing down. Having seized the paper, the brown porker
ran off so quickly that none of the officials could catch her, despite
the hurling of rulers and ink bottles.
The offending sow happened to be Ivan Ivanovich's. When the police
chief goes to Ivan Ivanovich's house to arrest the sow on a charge of
theft, Ivan Ivanovich refuses to surrender the pig. The casual corruption of Russian legal processes is satirized in the police chief's proposal to Ivan Ivanovich:
In that case, if you don't want to present her to the police, make
whatever use of her you please: butcher her for Christmas whenever
you like, and make some hams, or just eat her. Only, if you're going
to make sausages, I'll ask you to send me a couple ....34

The community, i.e., the Ivans's social peers, are horrified by the
lawsuit and try to mediate the dispute and reconcile the Ivans, but
went off with a regiment of chasseurs that was quartered in Mirgorod, five years ago."
Id.
32. Gogol may also have borrowed some of the plot elements from an earlier
work by another Ukrainian writer, Vasiliy Narezhny, who in 1826 had published Two
Ivans, or a Passion for Litigation. JANKO LAVRIN, NIKOLAI GOGOL 1809-1852, at 53
(1962).
33. The Two Ivans, supra note 28, at 222-23. Gogol seemed quite taken by the
image of livestock running through Russian courts. In The Inspector General he referred to geese in the court. See Gogol, supra note 27. See also supra text accompanying note 27.
34. The Two Ivans, supra note 28, at 227.
Published by Texas A&M Law Scholarship, 2022
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without success. The lawsuit proceeds, if at a glacial pace. As Gogol's
unnamed narrator comments,
Then the matter proceeded with the extraordinary rapidity for
which courts are ordinarily so famous. The document was marked,
recorded, assigned a number, filed, signed, all on one and the same
day, and the case was put on a shelf, where it lay and lay and lay-a
year, another, a third.3 5
The case is finally passed up to a higher court for resolution and
"[s]ince then, the court has informed [the Ivans] daily for the past ten
years that the case would be concluded the next day!"3 6 But no judgment is forthcoming. The last we see of the two Ivans, many years
later, they are old, wrinkled, broken men, sitting in church, assuring
visitors that they have it on reliable information that their case will be
decided soon. As Ivan Ivanovich tells the narrator: "My case will be
decided tomorrow without fail. The court says it's certain."37
Though there is obviously a generous helping of satire in "The Two
Ivans," in many ways Gogol's portrayal of the pre-reform Russian legal system is not far off the mark. Apparently, the two Ivans were not
the only litigants anxiously and interminably waiting for a Russian
court to reach a decision. As Kucherov wrote:
At the beginning of the reign of Nicholas I [in 1825] there were
2,000,000 cases awaiting decision, and 127,000 persons were in jail,
expecting a sentence. In 1842, the Minister of Justice submitted to
the Tsar a report, in which it was shown that the number of undecided cases in all the courts of the empire had increased to
3,300,000.38

IV.

THE JUDICIAL REFORMS OF 1864

Tsar Nicholas I (tsar from 1825-1855) was unremittingly hostile to
the legal profession; he remembered that the French Revolution had
been led by a lawyer-Robespierre-and vowed that the same would
not occur in Russia.39 With the disastrous defeat in the Crimean War
35. Id. at 230.
36. Id. at 240.
37. Id. at 241.
38. KUCHEROV, supra note 9, at 3.
39. It should be noted that V.I. Lenin studied law at the University of Kazan and
he received his degree in 1891 in St. Petersburg. He then worked for eighteen months
as an advocate-in-training, essentially the equivalent of a barrister's pupil in the British system, in his hometown of Samara. Lenin was not a very successful lawyer, however. During this eighteen-month period he handled a total of ten cases, all involving
petty crimes, and in all cases his clients were convicted. His experience as a lawyer
reportedly induced a "paroxysm of opposition and rage" towards liberals and lawyers.
HUSKEY, supra note 14, at 37. Perhaps further justifying Nicholas' concern about the
effect members of the legal profession have on the Russian state, Mikhail Gorbachev,
who presided over the demise of the Soviet Union, was also the product of an elite
Soviet law school, Moscow State University, though he never practiced law.
https://scholarship.law.tamu.edu/txwes-lr/vol12/iss1/13
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and the death of Tsar Nicholas I in 1855, it was clear to many that
major reforms were necessary and possible.4 ° The new tsar undertook
a broad reform program, beginning with the freeing of the serfs in
186141 and continuing with the Judicial Reforms promulgated by
Nicholas's son and successor, Alexander II, in 1864.42
The principal elements of the Judicial Reforms were the introduc-

tion of professional judges and lawyers; trial by jury in criminal cases;
opening judicial proceedings to the public; replacement of the old inquisitorial legal procedure that emphasized written documents and secrecy with an adversarial system relying on oral testimony in public
proceedings.4 3 New, modern law codes were adopted.44
In the first decade or two after the 1864 reforms, independent, pro-

fessional judges and lawyers did challenge the government in court,
frequently in the context of defending revolutionaries or other political dissidents. 45 In many ways, the high water mark for this independent and assertive bench and bar was the famous trial of Vera

Zasulich in 1878.46 Zasulich had shot and wounded the governor of
St. Petersburg in retribution, she declared, for his mistreatment of political prisoners.4 7 When Zasulich was brought to trial, her defense

attorney's strategy was to put the governor on trial, bringing as wit-

nesses some of the political prisoners who had been mistreated. a The
jury found Zasulich not guilty of attempted murder, even though she
never denied shooting the governor.49
The jury's verdict was a nightmare to the government and their reactionary supporters. When this and several other similar examples of

jury nullification in political cases were followed by the assassination
40. SMITH, supra note 8, at 13.
41. See NICHOLAS VALENTINE RIASANOVSKY, A HISTORY OF RUSSIA 369-74 (5th
ed. 1993).
42. The texts of the legislation adopted as part of the 1864 Judicial Reforms are
collected in B.V. VILENSKIJ & OLEG I. CISTJAKOV, ROSSlJSKOE ZAKONODATEL'STVO
X-XX VEKOV (1991). The fullest and best analysis of the 1864 Judicial Reforms in
Russia is found in WORTMAN, supra note 7.
43. See Keily, supra note 11, at 34.
44. While new codes of criminal law, criminal procedure, civil law, etc. were
adopted, other elements of modern 19th century legal systems were not quickly
adopted. Thomas Owen has analyzed the resistance on the part of the tsarist government to adopting modern company law because of its challenge to tsarist autocracy.
THOMAS C. OWEN, THE CORPORATION UNDER RUSSIAN LAW, 1800-1917 (1991).
45. See Huskey, supra note 14, at 22-24.
46. See generally Samuel Kucherov, The Case of Vera Zasulich, 11 RUSSIAN REV.
86 (1952). Perhaps to avoid confusion, it should be mentioned that Samuel Kucherov
and Samuel Kutscheroff are the same author. For unknown reasons, Mr. Kucherov's
name was transliterated using a different system of transliteration in his artilce Administration of Justice under Nicholas I of Russia, than was subsequently used for his
book, Courts, Lawyers and Trials Under the Last Three Tsars. See supra note 9.
47. See Kucherov, supra note 46, at 86.
48. Id. at 88-89.
49. The acquittal of Zasulich was greeted with shouts of "Bravo" and "Vera, Verochka" from some of the spectators. SMITH, supra note 8, at 19.
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of Tsar Alexander II in 1881, the reaction by the new tsar, Alexander
III, was quick and sharp.5" Amendments to the criminal procedure
code limited the circumstances in which juries were required and mandated that political cases be tried by military tribunals. 5 '
Though lawyers became a potent force in Russian politics,
spearheading the founding of the liberal Constitutional Democratic
Party in the early twentieth-century, they never achieved the political
or social standing characteristic of the bar in England and America.5 2
To the radical intelligentsia and the Russian nobility alike, lawyers
and judges were not viewed with the deep respect characteristic of the
Anglophonic world; as one Russian commentator noted in 1909,
"Here 'judge' is not an honorable calling that attests to impartiality,
selflessness, and high service to the law alone, as it does among other
peoples."5 3 As we will see below, writers as diverse as the Christian
anarchist Tolstoy and the Slavophile Dostoevsky "expressed a common distaste for members of the judicial profession as officials cold
and un-Russian in their rational adherence to legal science. The intelligentsia saw true justice as emanating from a just political, social, or
ethical order-the creations of better legislators-and not from a legal process guided by principles of jurisprudence."5 4
V.

LAWYERS, COURTS, AND JURIES IN LATE NINETEENTHCENTURY LITERATURE

The reforms of the 1860s, the effects they had on Russian society,
and the necessity of solving Russia's manifest problems preoccupied
Russian writers of the second half of the nineteenth-century. Preeminent among those writers are Fyodor Dostoevsky and Lev Tolstoy,
both of whom devoted substantial attention to the new and reformed
legal system.
A.

Dostoevsky

No Russian writer has ever commented at greater length on the legal system in both fiction and nonfiction than Fyodor Dostoevsky.
Legal themes appear in almost all of the major works of fiction by
Dostoevsky, most notably Crime and Punishment and The Brothers
50. See id. at 20.
51. See id.
52. "[L]awyers generally have been respected in England, and, from the nation's
Founding, Americans appeared to inherit this characteristic of England's legal culture
along with her common-law system." Amy E. Black & Stanley Rothman, Shall We
Kill All the Lawyers First?: Insider and Outsider Views of the Legal Profession, 21
HARV. J.L. & PUB. POL'Y 835, 836 (1998). In his classic analysis of 19th century
American society, Democracy in America, Alexis De Tocqueville characterized lawyers as the equivalent of an American aristocracy. Id.
53. WORTMAN, supra note 7, at 288.
54. Id.
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Karamazov. To a lesser 55
degree, these themes also appear in House of
the Dead and The Idiot.
Much has been written about the legal themes in these works and
Dostoevsky's great interest in legal themes," so I will not analyze
them at great length here. Rather, I want to focus on the discussion of
contemporary legal proceedings that appears in Dostoevsky's Diary of
a Writer.57 In these pages he comments on actual, contemporary trials
that were being held in St. Petersburg. His comments and criticisms
of these trials often foreshadowed his fictional portrayals of legal proceedings in later works of fiction, especially The Brothers Karamazov.
One such case was the Kroneberg case, in which a father stood trial
in St. Petersburg for brutally beating his daughter.5 8 Kroneberg was
defended by one of St. Petersburg's leading lawyers, Vladimir
Spasovich.5 9 In Diary of a Writer, Dostoevsky is unremittingly critical
of Spasovich's defense, in which the lawyer argues that Kroneberg's
actions do not fall within the technical meaning of the terminology
used in the statute under which he was charged.6' Spasovich also put
the defendant's seven-year old daughter on trial, alleging that she was
a liar and thief, who engaged in "a secret and lewd vice. ' 61 Dostoevsky frequently comments on how "talented" Mr. Spasovich is,62 but
decries his misapplication of this talent. 63 To Dostoevsky, Spasovich is
talented in much the same way that Patricia Highsmith's Tom Ripley
55. See T.S. KARLOVA, Dostoevskii i russkii sud (1975). A recently published
book analyzes legal themes in Dostoevsky's writings, focusing primarily Crime and
Punishment, The Brothers Karamazov, and Dostoevsky's non-fictional commentary
on contemporary Russian court cases in Diary of a Writer. GARY ROSENSHIELD,
WESTERN LAW, RUSSIAN JUSTICE: DOSTOEVSKY, THE JURY TRIAL, AND THE LAW

(2005). See also Murav, supra note 26, at 125-56.
56. See RICHARD A. POSNER, LAW AND LITERATURE: A MISUNDERSTOOD RELATION 152-53, 166-71 (1988); Victor Terras, The Causes of Crime and the Meaning of
Law: Crime and Punishment and Contemporary Radical Thought in NEW ESSAYS ON
DOSTOEVSKY 41-65 (Malcolm V. Jones & Garth M. Terry eds., 1983); J. Neville Turner, Dostoevsky-The Trial in Brothers Karamazov, 8 U. TASMANIA L. REV. 62-73
(1984); RICHARD H. WESIBERG, THE FAILURE OF THE WORD: THE PROTAGONIST AS
LAWYER IN MODERN FICTION 43-82 (1989); V. Smoliarchuk, F. M. Dostoevskii IA. F.
Koni, SOTSIALISTICHESKAIA ZAKONNOST' 59, 59-61 (1981); Daniel J. Solove, Postures
of Judging: An Exploration of Judicial Decisionmaking, 90 CARDOZO STUD. L. &
LITERATURE 173 (1997).
57. FYODOR DOSTOYEVSKY, THE DIARY OF A WRITER 218-20 (Brasol trans.,
1949).
58. See generally Gary Rosenshield, The Imprisonment of the Law: Dostoevskij
and the KronebergCase, 36 SLAVIC & E. EUR. J. 415, 415-434 (1992), which forms the
basis of chapter one of Rosenshield's book, Western Law, Russian Justice. ROSENSHIELD, supra note 55, at 32-67. See also KARLOVA, supra note 55, at 111-41.
59. See ROSENSHIELD, supra note 55, at 35 ("[Spasovich] was perhaps the greatest
of all trial lawyers in nineteenth-century Russia ... .
60. See DOSTOYEVSKY, supra note 57, at 228-29.
61. Id. at 230.
62. Id. at 212.
63. See id. at 218.
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is talented.64 He uses his talent to win an acquittal, overturning
deeper truth and justice in the process.65 As Dostoevsky states, "A
lawyer is never able to act in accord with his conscience ... is a man
doomed to dishonesty., 6 6 For him, the bar was "a sad institution...

distorting every sane feeling whenever occasion calls for such a
distortion."6 7
Dostoevsky was obviously fascinated by trials and was a frequent
spectator at such proceedings. He attended, for example, the trial of
Vera Zasulich and his observations of that trial were used in the famous trial scenes in The Brothers Karamazov.68 His observation of
the Kroneberg and several other leading trials in St. Petersburg during
1876 and 1877 also provided material subsequently included in The
Brothers Karamazov, published in 1879.69 Kroneberg's lawyer,

Spasovich, became one of the models for the lawyer Fetyukovich in
The Brothers Karamazov who defends Dmitri against the charge of
killing his father. 70 Fetyukovich is unsuccessful in winning an acquittal for the innocent Dmitri, and Dostoevsky's contempt for this failed
legal process and its practitioners is abundantly clear. 71 His attitude
toward the defense lawyer Fetyukovich is revealed in that name72 alone,
which is derived from a Russian word meaning "blockhead.

Dostoevsky's dislike for the Western style judicial institutions intro-

duced in 1864 is well known. 73 He believed that the objective, legalis64. See Anthony Hilfer, Not really such a monster: Highsmith's Ripley as thriller
protagonist and protean man, 25 MIDWEST Q. 361-74 (1984).
65. As Gary Rosenshield writes:
In the Kroneberg case... Dostoevsky takes direct aim at the bar as a legal
institution and at the abuse of art in the courtroom. But he also broadens
his assault by suggesting that the reforms have widened the breach between
the law and ethical standards of the nation, thus precipitating a legal crisis
greater than the one that the reforms were designed to correct. The Russian
public was being subjected to both an immoral and amoral education. Western law was standing in the way of Russian justice ....
RoSENSHIELD,

supra note 55, at 32.

66. Id. at 215.
67. Id. at 238.

68. See JULIE. A. CASSIDAY, THE ENEMY ON TRIAL: EARLY SOVIET COURTS ON
STAGE AND SCREEN 33 (2000).
69. See ROSENSHIELD, supra note 55, at 32.
70. See id. at 175.
71. Dostoevsky's contempt is reflected in the titles of several of the sections of his
novel: Book Twelve, the portion of The Brothers Karamazov that portrays the trial of
Dmitri Karamazov for the murder of his father, is titled A JudicialError and chapter
Thirteen in Book Twelve, which recounts the summation by the defense attorney,
Fetyukovich, is titled An Adulterer of Thought. See J. Neville Turner, Dostoyevsky-

The Trial in Brothers Karamazov, 8 U. TASMANIA L. REV. 62-73 (1984).
72. RALPH E. MATLAW, THE BROTHERS KARAMAZOV: NOVELISTIC TECHNIQUE
24 (1957). The Russian word qbem1oK (fetyuk) is variously defined as a scatterbrain, a
dawdler, and a ninny. 4 Slovar' Russkogo iazyka 766 (1961). Fetyukovich's name
literally means "son of a blockhead."
73. See ANDRZEJ WALICKI, LEGAL PHILOSOPHIES OF RUSSIAN LIBERALISM 73-79
(1992).
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tic spirit of the West reflected in these institutions contradicted
characteristic Russian concepts based on a shared religion and morality. 4 Dostoevsky preferred the traditional Russian autocracy in which
justice and freedom would be given through the benevolence of a paternalistic tsar." Basing civil liberties on statutes and "the pernicious
influence of judicial rationalism of ancient Rome" would not produce
true freedom or justice.7 6 The ideal for Dostoevsky was a community
in which individuals share religion and moral norms and whose behavior is guided by these shared values.7 7 The Roman-inspired objective-an alienated society in which individuals are strangers to one
another requiring law to define their mutual obligations and in which
justice was the product of statutes and judges rather than shared values-was anathema to Dostoevsky.7 8 For him, the Western-style legal
institutions and the legal professionals staffing them posed a dire
threat to Russian culture and society. He believed that "[t]he new
legal system is being used by a class of liberal professionals to destroy
Russian civilization from within, to accomplish, in effect, what every
foreign invasion had failed to do."79
B.

Tolstoy

While Dostoevsky and The Brothers Karamazov are firmly fixed in
the law and literature canon, 80 the most extensive treatment of legal
themes in a single work in nineteeth-century Russian literature may
be found in Leo Tolstoy's final novel, Resurrection.8 1 Published in
1899, Resurrection is far less well-known than Tolstoy's earlier masterpieces, War and Peace (1869) and Anna Karenina(1877). Resurrection
was published over twenty years after Anna Karenina and his famous
conversion to Christianity in 1878, after which he repudiated his earlier works, his family, and previous
beliefs and assumed a role as a
82
moral leader in Russian society.
Resurrection is an important novel because it is the clearest summary (at least in Tolstoy's fiction) of Tolstoyism-Tolstoy's views on
society. The philosophy articulated by Tolstoy in his essays, polemics,
74. See id.
75. See id.
76. Id. at 78.

77. See

ROSENSHIELD, supra note

55, at 51.

78. "Russia, in [Dostoevsky's] view, represented a completely different world
since the Russian Orthodox Church was not permeated by the pernicious influence of
the juridical rationalism of ancient Rome." WALICKI, supra note 73, at 78.
79. ROSENSHIELD, supra note 55, at 181.
80. "Perhaps the ideal literary text around which to frame a discussion of literature's use of the law is The Brothers Karamazov." Jean-Pierre Baricelli & Weisberg,
Literature and Law, in INTERRELATIONS OF LITERATURE 150, 155 (Jean-Pierre Barricelli & Joseph Gibaldi eds., 1982).
81. RESURRECTION, supra note 2.
82. See Dennis Sansom, Tolstoy and the Moral Instructions of Death, 28 PHIL. &
LITERATURE 417, 417-18 (2004).
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and other writings after 1878 espoused what might be termed Christian anarchism, characterized by opposition to governments and other
institutions, religious and secular, which Tolstoy and his followers considered corrupt and evil, coupled with extreme pacifism.83 Tolstoy's
harsh attack in Resurrection on the Russian Orthodox Church precipitated his excommunication in 1901.84
What most interests us, however, is Tolstoy's equally harsh attack
on the Western-style legal institutions that had been introduced in
Russia by the Judicial Reform of 1864. Tolstoy came by his interest in
the legal system naturally-as a university student he had studied law
had appeared, albeit in a
and sat for legal examinations; legal themes
85
relatively minor way, in his earlier work.
Resurrection is the story of Prince Dmitri Nekhlyudov and his resurrection from the dissolute life of a Russian nobleman to a morallyaware individual who renounces property, gives his vast landed estates
away to the peasants, and follows the woman he wronged years before
into exile. Tolstoy based the plot for Resurrection on a story told to
him by his friend, the jurist A.F. Koni.86 According to Koni, a man
had come to him for legal representation who told him that as a young

man he had seduced a sixteen-year old orphan girl who had come to
live with his relative after she lost her parents. When this relative discovered that she was pregnant, she was thrown out. Though she tried
to earn an honest living, ultimately she fell into prostitution. Years
later this woman was arrested for allegedly stealing from one of her
83. For an extended statement of Tolstoy's beliefs in this regard, see LEO TOLTHE KINGDOM OF GOD IS WITHIN YOU (Constance Black Garnett trans., Univ.
Neb. Press 1984) (1894) and LEO TOLSTOY, THE LAW OF LOVE AND THE LAW OF
VIOLENCE (Mary Koutouzow Tolstoy, trans., Univ. Press Pac. 2001) (1908) (originally
published two years before his death).
84. See HENRI TROYAT, TOLSTOY 557 (Nancy Amphoux trans., Doubleday 1967).
85. In Anna Karenina, when the eponymous heroine reveals her adulterous love
affair with Count Vronsky to her husband she is threatened with losing custody of her
son if she persists in the relationship. Her husband, Karenin, then consults a lawyer
giving him instructions that "I wish to break relations with my wife legally-that is, to
be divorced, but in such a way that my son does not stay with his mother." LEO
TOLSTOY, ANNA KARENINA: A NOVEL IN EIGHT PARTS 367 (Richard Pevear &
Larissa Volokhonsky trans., Viking 2001) (1877). Tolstoy also introduced legal
themes in his 1886 novella, The Death of Ivan Ilych, the opening scene of which is set
"[diuring a break in the hearing of the Melvinski trial in the great hall of of the Law
Courts." The title character is Ivan Ilych Golovin, a judge of the Court of Justice.
The venality of Golovin's fellow judges is revealed on the first page of the novel:
When they are told that he has died "... the first thought of those present in Shebek's
chambers was how this might affect their own relocations and promotions, and those
STOY,

of their friends."

LEO TOLSTOY, THE DEATH OF IVAN ILYCH AND MASTER AND MAN

3 (Anne Slater trans., Modern Library 2003) (1886).
86. See ALEXANDRA TOLSTOY, TOLSTOY: A LIFE OF My FATHER (Elizabeth
Reynolds Hapgood trans., Octagon Books 1973). Koni was an extremely important
figure in late 19th century Russian law. He had been the judge in the Vera Zasulich
case, earning the animosity of the tsar and his government by his handling of that
case, and was a friend of Dostoevsky's as well as Tolstoy's. See Smoliarchuk, supra
note 56.
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clients. By an extraordinary coincidence, one of the jurors at her trial
was the man who had seduced her years before. Seeing her in such a
degraded position and bothered by conscience, he resolved to marry
the young woman. The woman was sentenced to four months in
prison, after which she did marry her seducer, but she died of typhus
soon after her prison sentence was completed. 87 In Resurrection, it is
the crisis of conscience that Nekhlyudov experiences when he sits on
the jury in the trial of his former lover, Maslova, that causes him to
reevaluate his frivolous, dissolute life. After Maslova is convicted,
Nekhlyudov pays for her (unsuccessful) appeals and seeks to ease her
conditions in jail and then on the long trek into Siberian exile. He
also comes to reevaluate his attitudes towards land ownership, ultimately resolving to give his extensive land holdings to the former serfs
who remain as tenant farmers.
A summary statement of Tolstoy's criticism of Western legality occurs near the end of the book, after Nekhlyudov has witnessed the
operation of the entire Russian legal system, from trial, through appellate review, imprisonment, and Siberian exile. Tolstoy wrote:
What revolted Nekhlyudov most of all was that there were men in
the law-courts and in the ministries who received large salaries
taken from the people for referring to books written by other officials like themselves, actuated by like motives, fitting to this or that
statute actions that infringed the laws which they themselves had
framed, and in accordance with these statutes of theirs went on
sending people to places where they would never see them again
and where those people were completely at the mercy of cruel,
hardened inspectors, gaolers and convoy soldiers, and where they
perished, body and soul, by the million.
Now that he had a closer acquaintance with prisons and haltingstations, Nekhlyudov saw that all the vices which developed among
the convicts-drunkenness, gambling, brutality and all the dreadful
crimes committed by the inmates of the prisons, and even cannibalism itself-were neither accidents nor signs of mental or physical
degeneration... but that they were the inevitable result of the incredible delusion that one group of human beings has the right to
punish another... He saw that his brother-in-law,for instance,and in
fact all the lawyers and functionariesfrom usher to minister were not
in the least concerned about justice or the good of the people, about
which they talked: all they cared about were the roubles they were
paid or doing the things that caused all this degradation and misery.8 [italics added]
Though Tolstoy certainly shares Dostoevsky's contempt for the
Western legal institutions introduced in Russia in 1864, Tolstoy's views

87. See

88.

ERNEST JOSEPH SIMMONS, LEO TOLSTOY
RESURRECTION, supra note 2, at 528.
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on law are actually quite different from Dostoevsky's. 89 The text for
Tolstoy's sermon in Resurrection is "Judge not, that ye be not
judged." 9° For Tolstoy, no person is capable of judging another; "each

crime is its own punishment while each punishment imposed by law is

a crime."9 1 Tolstoy shared many of the ideas of anarchists, believing
that the state represented institutionalized subjugation of the weak by
the powerful and wicked and that property ownership corrupted the
landowner and oppressed the peasants. 92 For Dostoevsky, on the

other hand, judging accused offenders was not the problem, as long as
they were judged mercifully according to the shared values of Russian
society.93 And Dostoevsky was no anarchist-along with other
Slavophiles, he believed in the strengthening of the traditional Rus-

sian tsarist autocracy.
VI.

WHY IS THERE

No

RUSSIAN ATTicus FINCH? OR EVEN A
RUSSIAN RUMPOLE?

Dostoevsky and Tolstoy's criticisms of the legalistic, formalistic nature of Western society have not been the concern only of nineteenthcentury writers. A more recent Russian writer, Alexander Solzhenitsyn, has expressed many of the same concerns and criticisms. In a
speech at Harvard on June 8, 1978, Solzhenitsyn, Russia's most recent
winner of the Nobel Prize in Literature, echoed Dostoevsky and other

89. While Tolstoy eschewed the idea of judging accused criminals, Dostoevsky favored harsh punishment of criminals (imprisonment and penal servitude, but not capital punishment). WALICKI, supra note 73, at 77.
90. Matthew 7:1 (King James).
91.

WALICKI,

supra note 73, at 74.

92. In his obituary of Tolstoy, Lenin wrote:
"His unbending opposition to private property in land conveys the psychology of the peasant masses during that historical period in which the old,
medieval landownership, both in the form of landed estates and in the form
of state 'allotments', definitely became an intolerable obstacle to the further
development of the country, and when this old landownership was inevitably
bound to be destroyed most summarily and ruthlessly. His unremitting accusations against capitalism-accusations permeated with most profound
emotion and most ardent indignation-convey all the horror felt by the patriarchal peasant at the advent of the new, invisible, incomprehensible enemy coming from somewhere in the cities, or from somewhere abroad,
destroying all the 'pillars' of rural life, bringing in its train unprecedented
ruin, poverty, starvation, savagery, prostitution, syphilis-all the calamities
attending the, 'epoch of primitive accumulation', aggravated a hundredfold
by the transplantation into Russian soil of the most modem methods of
plunder ......
V.I. Lenin, L.N. Tolstoy, in 16 Lenin Collected Works 323, 323-27 (R. Cymbala trans.,
1974) (1910).

93. See WALICKI, supra note 73, at 77-78.
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nineteenth-century Slavophiles9 4 when he inveighed against Western
society's "legalistic life":
Western society has given itself the organization best suited to its
purposes, based, I would say, on the letter of the law. The limits of
human rights and righteousness are determined by a system of laws;
such limits are very broad. People in the West have acquired considerable skill in using, interpreting and manipulating law, even
though laws tend to be too complicated for an average person to
understand without the help of an expert. Any conflict is solved
according to the letter of the law and this is considered to be the
supreme solution. If one is right from a legal point of view, nothing
more is required, nobody may mention that one could still not be
entirely right, and urge self-restraint, a willingness to renounce such
legal rights, sacrifice and selfless risk: it would sound simply absurd.
One almost never sees voluntary self-restraint. Everybody operates
at the extreme limit of those legal frames. An oil company is legally
blameless when it purchases an invention of a new type of energy in
order to prevent its use. A food product manufacturer is legally
blameless when he poisons his produce to make it last longer: after
all, people are free not to buy it.
I have spent all my life under a communist regime and I will tell you
that a society without any objective legal scale is a terrible one indeed. But a society with no other scale but the legal one is not quite
worthy of man either. A society which is based on the letter of the
law and never reaches any higher is taking very scarce advantage of
the high level of human possibilities. The letter of the law is too
cold and formal to have a beneficial influence on society. Whenever
the tissue of life is woven of legalistic relations, there is an atmosphere of moral mediocrity, paralyzing man's noblest impulses.
And it will be simply impossible to stand through the trials of this
threatening century with only the support of a legalistic structure.95
As Solzhenitsyn's comments indicate, the suspicion of Western style
legal institutions and processes, voiced in the nineteenth-century by
Dostoevsky and Tolstoy, continues to draw a following in modern
Russia.
It is hardly surprising that some leading Russian writers were hostile to the Western style legal institutions introduced in 1864. What is
surprising is that even though lawyers in the second half of the nineteenth-century did play the role of defenders of the oppressed and
protectors of civil liberties, the literary theme of lawyer as hero that is
so common in Anglophonic literature never emerged in Russia prior
to the Bolshevik Revolution in 1917. It did not emerge during the
94. For more on the Slavophiles of the 19th century, see Howard F. Stein, Russian

Nationalism and the Divided Soul of the Westernizers and Slavophiles, 4 ETHOS
403-438 (1976).
95. Aleksandr I. Solzhenitsyn, The Address: A World Split Apart, in SOLZHENITSYN AT HARVARD: THE ADDRESS, TWELVE EARLY RESPONSES, AND Six LATER RE-

FLECrIONS

3-20 (Ronald Berman ed., 1980).
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Soviet period either. There are no heroic lawyer figures in Soviet
literature, with the dubious exception of revolutionary prosecutors
who became heroes in Soviet motion pictures and literature during
the 1930s.9 6 Reputedly, one of Stalin's favorite films was a theatrical
recreation of the great purge trials of the 1930s in which the protagonist 7was Andrei Vyshinsky, the chief Soviet prosecutor of the Stalin
era.

9

Detective novels, which were extremely popular in the Soviet
Union and remain so in post-communist Russia, are usually police
procedurals rather than courtroom thrillers.9" There is no popular,
pot-boiler literature dealing with lawyers-a Russian Perry Masoneither during the Soviet period or after. The distrust of law and legal
institutions and the perception of a deep divide between "law" and
"justice" that so preoccupied Dostoevsky and Tolstoy in the nineteenth-century is also reflected in popular detective stories of the Soviet and post-Soviet periods. As Anthony Olcott has observed after
reviewing this literature:
[T]he distance between zakon [law] and spravedlivost [justice or
righteousness] for many Russians can be so great as to make the
two notions polar opposites. 99
Olcott goes on to quote from a Russian scholar who wrote:
Many people hold that honesty is extremely important in life, but it
is particularly highly valued in Protestant culture ....In distinction
to honesty, the demand for justice can be seen to hold something
which is more peculiar to Russians than to other peoples. We are
ready to consider justice as more valuable than abstract and soulless
legality. The question, "How shall I judge, according to the law or
according to justice?" is scarcely translatable into other European
languages. And when Russians speak foreign languages, they sometimes experience difficulties because those languages lack words
which correspond precisely to the Russian word justice. In place of
justice such speakers must resort to "honesty" or "legality." 10 0
What, then, explains the absence of lawyers-as-heroes in Russian
literature and culture?
A.

Experience

A central assumption underlying the lawyer-as-hero theme is a faith
in the rule of law. In order for an intrepid, heroic lawyer to defend his
or her client from the predations of the rich and powerful, the rich and
powerful must be subject to the law and its limits; the law must also
96. See CASSIDAY, supra note 68, at 191.
97. See id.
98. See, e.g., ANTHONY OLCOrT, RUSSIAN PULP:
OF RUSSIAN CRIME (2001).
99. Id. at 100.
100. Id.
https://scholarship.law.tamu.edu/txwes-lr/vol12/iss1/13
DOI: 10.37419/TWLR.V12.I1.12

THE DETEKTIV AND THE WAY

18

Newcity: Why Is There No Russian Atticus Finch? Or Even a Russian Rumpole?

2005]

NO RUSSIAN ATTICUS FINCH?

offer effective, consistent, reliable, and incorruptible remedies. There
is little in Russian historical experience that would encourage such
beliefs.

As illustrated above, the Russian legal system prior to 1864 was notorious for its inefficiency and corruption. 10 1 Moreover, the courts
during this period were regarded with disdain as no more than an administrative apparatus of the government, subject to the policies of
and rethe executive.' 0 2 No meaningful independence was10possible
3
spect for the courts and the law was extremely low.

After the Judicial Reforms of 1864, respect for the Western style
legal institutions and the professional bar and bench certainly grew as
measured by the frequency with which Russians used the reformed
courts. 10 4 Many of the individuals who worked as lawyers after the
Judicial Reforms subscribed to Western notions of a state based on
the rule of law. 105 But as we have seen, these ideas were not popular

with conservative thinkers like Dostoevsky who were hostile to the
West, nor were they appreciated by the tsarist government, whose autocratic power was challenged.10 6 After the debacle of the Vera Zasulich acquittal, a reaction set in and the government imposed a variety
granting itself the power to remove a lawyer
of restrictions, 1including
07
from any case.
The liberal legal reforms adopted in 1864, limited by the reactionary
changes after 1878, were swept away by the Bolshevik Revolution of
1917.108 Marxist-Leninist thought emphasized the subordination of
law and legality to underlying economic relationships.1 0 9 In practice,
the new Soviet government initially demonstrated actual disregard
101. See supra Part II.
102. See WORTMAN, supra note 7, at 237. "The belief in the supremacy of the executive and the subservience of the judiciary are elements in the 'traditional pattern of
institutional behavior' that has persisted in Russia through the course of modernization. This pattern has survived judicial reform, industrialization, and revolution."
Id.at 3.
103. "The tsarist state, ever insistent on the supremacy of the executive power, had
held the judicial function in disdain, and this disdain was shared by the officialdom
and the nobility. A low opinion of the judiciary well suited officials reluctant to have
their actions limited by law, and a nobility accustomed to seeing authority wielded by
august figures .... In the era of reforms, it was common to speak of the peasants'
lack of respect for law. But a lack of respect for formal legal remedies also pervaded
the attitudes expressed in government and society before the emancipation [of the
serfs in 1861]." Id. at 3.
104. See supra note 4 and accompanying text. See also Neuberger, supra note 6, at
292-308.
105. See WORTMAN, supra note 7, at 198-234.
106. See SMITH, supra note 8, at 19-20.
107. See HUSKEY, supra note 14, at 23.
108. "Decree No. 1 on the courts of the Bolshevik government, published on December 7, 1917, abolished the tsarist judicial system, the Procuracy, and the bar."
SMITH, supra note 8, at 29. For an English translation of excerpts from this decree,
see ZIGURDS L. ZILE, IDEAS AND FORCES IN SOVIET LEGAL HISTORY 95-96 (1992).
109. See SMITH, supra note 8, at 28-29.
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and disdain for legal restraints and the rule of law."' This policy
changed somewhat during the early and mid-1920s with the adoption
of Lenin's New Economic Policy (NEP). NEP reintroduced elements
of capitalism into the Soviet economy ravaged by the brutal civil
war."' Lenin and his government recognized that in order to facilitate the NEP economic policies and to restore the support of the population it would be necessary to restore a professional bar and
bench. 112 As Eugene Huskey has written:
The rebirth of a profession of legal defenders was also essential to
restore the confidence of the masses in the legal system. Although
the popular view of advocates in Russia was not flattering, it did
recognize the importance of professional representation in legal
proceedings. After the widespread and often arbitrary repression of
the Civil War had undermined the legitimacy of all legal institutions,
the restoration of an institution of professional defenders was one
means of assuring the population1 3 that a more equitable legal system
was being created under NEP.
Just as NEP necessitated the reintroduction of more independent,
professional legal institutions, when the economic reforms of NEP
were abandoned in favor of Stalin's policies of forced industrialization
and collectivization of agriculture in the late 1920s and early 1930s,
the reintroduction of independent legal institutions was abandoned as
well.' 14 In the 1930s the practicing legal profession was re-regulated,
purged, and brought firmly under state and Communist Party control. 1 5 Lawyers and judges were reduced to "legal actors of secondary importance in the aftermath of the Revolution."1'1 6
The Soviet system built on the preexisting Russian cynicism about
the independence and authority of the law. Marxist-Leninist ideology
110. Decree No. 1 on the courts, referred to in supra note 108, specifically stated
that "All laws contrary to the decrees of the Central Executive Committee [of the
Bolshevik Party], the workers' and peasants' government,. . .or to the minimum program of the Russian Social Democratic Workers' Party [i.e., the Bolshevik Party] and
the Socialist Revolutionary Party shall be considered abrogated." ZILE, supra note
108, at 96.
111. See RIASANOVSKY, supra note 41, at 489-90.
112. See HusKEr, supra note 14, at 81.
113. Id. at 81-82.
114. See Eugene Huskey, From Legal Nihilism to Pravovoe Gosudarstvo: Soviet
Legal Development, 1917-1990, in TOWARD THE "RULE OF LAW" IN RUSSIA: POLITICAL AND LEGAL REFORM IN THE TRANSITION PERIOD

23, 28-30 (Ronald D. Barry

ed., 1992).
115. See HUSKEY, supra note 14, at 180-222. There was no pretense of independence for the Soviet judiciary after 1930; all institutions of government (and in society), including judicial institutions, were subject to the control of the Communist
Party of the Soviet Union. The 1936 Stalin Constitution stated that the Party was
supreme and that it exercised the leading role in the political, economic, and social
system (Article 126). The 1977 Brezhnev Constitution was even more blunt in Article
6, in which it declared that the Party was "The leading and guiding force of Soviet
society and the nucleus of its political system, of all State and social organizations. .
116. Id. at 227.
https://scholarship.law.tamu.edu/txwes-lr/vol12/iss1/13

DOI: 10.37419/TWLR.V12.I1.12

20

Newcity: Why Is There No Russian Atticus Finch? Or Even a Russian Rumpole?

2005]

NO RUSSIAN ATTICUS FINCH?

accorded legal institutions only as "superstructure" reflecting the eco-

nomic "base," and the Soviet constitutions expressly subjected legal
institutions (and everything else in society) to Party control.1 17 In
practice, this theoretical and constitutional disdain for the notion of an
independent judiciary translated into "telephone justice," the characteristic for which Soviet justice was most well known, in which a judge8

would render a decision in a case that had political implications"
only after clearing the result with the relevant Party or government
official." 9
Though the post-Soviet Russian legal system has certainly produced
many dynamic, intrepid, and independent lawyers, the reputation 120
of
the courts has not improved markedly in the post-communist era.
In fact, since Vladimir Putin became president,' 2 ' the reputation of
Russia's courts has deteriorated as evidence of direct government influence over the courts has become well-known. 2 2
Based on this long and checkered history of corrupt and incompetent judges dominated by the state, it can hardly be wondered why
Russians have been and remain skeptical about "law's majesty." Little in their history or experience persuades them that the law and legal
institutions are really worth respecting, that the rule of law works, or
that there really are occasions when lawyers will be heroes.
117. SMITH, supra note 8, at 28-29. See discussion of the 1936 and 1977 Soviet
Constitution Articles supra note 115.
118. "Political implications" in this context covered a lot of territory. It would include obvious cases in which the actions that served as the basis for the case were
perceived as challenging the Soviet system (e.g., trials of dissidents for political acts,
black market operators for engaging in illicit market activities) as well as ordinary
cases in which one of the parties had political connections.
119. See Scott P. Boylan, The Status of JudicialReform in Russia, 13 AM U. INT'L L.
REV. 1327, 1327-28 (1998). "'Telephone justice' was a defining feature of the Soviet
era. A telephone, linking the procurator and judge's chamber to the party offices, was
a key element in ensuring that the justice system served the state and not its citizens."
Louise I. Shelley, Why a CorruptState Can't be a Strong State: Corruption in the PostYeltsin Era, 9 E. EUR. CONST. REV. 70 (2000).
120. See Ethan S. Burger, Corruption in the Russian Arbitrazh Courts: Will There
Be Significant Progress in the Near Term, 38 INT'L L. 15 (2004); Steven Lee Myers,
Verdict in Russian Courts: Guilty Until Proven Guilty, NEW YORK TIMES, June 20,
2004.
121. Any discussion of the rule of law in Russia and its prospects should consider
the way in which Putin became president. His predecessor, Boris Yeltsin, resigned on
New Year's Eve 1999 and his prime minister, Vladimir Putin, became acting president, simultaneously granting Yeltsin and his family a blanket pardon from prosecution on corruption charges. Though this transfer of power was in strict accordance
with the provisions of the 1993 Russian constitution, it can hardly be characterized as
a normal, democratic, constitutional transfer of power. But then in its entire history
as a state Russia has never experienced a single normal, democratic, constitutional
transfer of power from one regime to the next.
122. See Films By Jove v. Berov, 250 F. Supp. 2d 156 (E.D.N.Y. 2003) (refusing to
follow a decision of the highest commercial court in Russia on principles of comity
because there was substantial evidence that the decision had been improperly influenced by Russian government officials). See also Burger, supra note 120.
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Individual Versus the Collective

In Anglophonic literature, lawyer-heroes frequently, perhaps even
usually, are cast in the role of defenders of the weak and oppressed, of
the outsiders.1 3 In Russia, the emphasis on the individual and his or
her freedom is not nearly as strong as in the Anglophonic world. As
Beekun, Stedham, et al. noted in the context of a comparison of business ethics in Russia and the United States:
Unlike America's focus on individualism, Russia's culture has been
dominated by ruling elites, including the tsars, landowners and the
Communist Party leaders [citation omitted]. As a result, Russians
have grown accustomed to the lack of individual freedom. For centuries, the Russian Orthodox Church also stressed the importance
of subjugation to authority and the subordination of personal interests to the common good. This emphasis upon collectivist values
continued under Communist rule where collective rather than personal achievements were rewarded. The pursuit of individual rather
than collective wealth and well-being was not only discouraged but
viewed as selfish and implicitly unethical [citation omitted]. Only in
the 1980s have private enterprises become legal in Russia. Overall,
Russians have a long tradition
of emphasizing collectivism as part of
24
their national culture.
In a culture that emphasizes subjugation of the individual to authority
and the subordination of personal interests to the common good, it is
considerably less likely that there will be significant popular support
for those who defend individuals who challenge authority, and considerably less interest in seeing those defenders lionized in literature. It
is more likely that they will be seen as creators of social disturbance
and enemies of the Russian community.
C.

Orthodoxy

There are many factors that have contributed to the differences between the Western legal tradition and the Russian legal tradition.
Principal among these factors are very different experiences of feudalism in Russia and the West, a virtually uninterrupted tradition of autocracy in Russia, different patterns of social and economic
development and, of course, the legacy of communism. But one of the
most important factors contributing to the development of a distinctive Russian legal tradition and one that has been relatively under appreciated is the influence of Russian Orthodoxy.
The central, binding force in Russian culture for a thousand years
has been the Russian Orthodox Church. Traditionally, in order to be
123. Donald G. Baker, The Lawyer in PopularFiction, 3 J. POPULAR

(1969).

CULTURE

493

124. Rafik I. Beekun, et. al., Comparing Business Ethics in Russia and the US, 14
J. HUM. RESOURCE MGMT. 1333, 1335-36 (2003).
https://scholarship.law.tamu.edu/txwes-lr/vol12/iss1/13
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considered Russian, an individual had to be Orthodox 125 and it appears that this traditional view has experienced a resurgence in postcommunist Russia.1 26 Just as Catholicism and its Protestant offshoots
have been extremely important in shaping the Western legal tradition, 127 the Orthodox church, its doctrine, even its liturgy, have been
central in the formation of a distinctive Russian legal tradition, which,
in turn, has colored popular perceptions of legal institutions, law, and
its practitioners.
It would seem obvious that any literary work that portrays the lawyer, judge, and jury as hero would be premised on an assumption that
the legal system is capable of finding truth and rendering justice. But
there are a number of elements of the Russian Orthodox faith that
challenge such an assumption and discourage faith in the rationalistic,
legalistic, objective-minded legal institutions prevalent in the West.
In Orthodoxy, the emphasis has been on the mystical and subjective, rather than the objective, formalistic, and rationalistic. 12 The
beauty of church architecture, painted icons, music, and the liturgy are
emphasized in Orthodoxy; intellectuality and philosophizing have
largely been disdained.1 2 9 In Orthodoxy, the emphasis is placed on
the personal "religious experience," the mystical versus the intellectual experience; Orthodox religious ceremonies emphasize the beauty
of the liturgy, rather than the intellectual force of the homily. 3 ° In
the West after the twelfth-century, the Roman Church was an intellectual, rational religion that gave rise to great universities and fostered
sophisticated philosophical inquiry by Thomas Aquinas and the scholastics, among others, and that rediscovered and assimilated the philosophical and jurisprudential classics of Greece and Rome.13 1 It is
significant that the liturgical language of the Roman Church-Latin125. "In Orthodoxy the Slavophiles found Russian tradition, the binding element of
Russian state and society, the basic inspiration of Russian culture, the meaning and
the mission of Russia." NICHOLAS VALENTINE RIASANOVSKY, RUSSIA AND THE
WEST IN THE TEACHING OF THE SLAVOPHILES: A STUDY OF ROMANTIC IDEOLOGY
173 (1965).
126. "What seems to have occurred is that identifying oneself as Orthodox (pravoslavnyi) has now become another way of calling oneself an ethnic Russian (russkii) or,
if one happens to be a 'democrat' or a moderate, a rossiianin (i.e., a citizen of the
Russian Republic without respect to ethnicity). Orthodoxy is now part and parcel of
an identity which has reemerged in Russia over the past several years to replace that
of "Soviet man" (sovetskii chelovek)." John B. Dunlop, Orthodoxy and National Identity in Russia, in 93 IDENTITIES IN TRANSITION: EASTERN EUROPE AND RUSSIA AFTER
THE COLLAPSE OF COMMUNISM 117, 118 (Univ. Cal. Press ed., 1996).
127. See generally HAROLD J. BERMAN, LAW AND REVOLUTION: THE FORMATION
OF THE WESTERN LEGAL TRADITION (1983).
128. See ORLANDO FIGES, NATASHA'S DANCE: A CULTURAL HISTORY OF RUSSIA
293-300 (2002).
129. Dmitry S. Likhachev, Religion: Russian Orthodoxy, in THE CAMBRIDGE COMPANION TO MODERN RUSSIAN CULTURE 41 (Nicholas Rzhevsky ed., 1998).
130. FIGES, supra note 128, at 296.
131. See BERMAN, supra note 127, at 131-32.
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offered access to the classic literature of antiquity, while the liturgical
language of Russian Orthodoxy-Old Church Slavonic-offered access to biblical texts, lives of the saints and other hagiographic materials, historical chronicles, and poems, but none of the philosophical
works and legal texts that in the West contributed so much to the
Western legal tradition.1 32 The Roman Church emphasized the importance of promulgating authoritative interpretations of scriptural
texts, but the Russian Orthodox religious tradition places little emphasis on either authoritative interpretations or authoritative texts. It
is interesting to note that religious disputes and schisms among Christians in Western Europe were based on doctrinal disputes; in Russian
Orthodox schisms arose not from differences of ideas, but from
changes to religious rituals.' 33 The university culture of Western Europe during the Middle Ages contrasted sharply with the monastic
culture of Russian Christianity.'
The Russian semioticist Yurii Lotman has identified another way in
which the religious values developed in Russian society conflict with
important legalistic values in Western society. Since the Middle Ages,
according to Lotman, Western society has placed great emphasis on
honoring contractual agreements; performing one's agreements was a
matter of honor regardless of the subject matter of the agreement. In
medieval Western society, a party to an agreement with Satan was
honor-bound to perform the agreement. 35 But in Russia, there was
greater suspicion of agreements: "In the Russian tradition an agreement acquires its binding power from the holy object by which its
maintenance is guaranteed. Without this holy authority from the nonconventional power of faith, it has no 'force.' Therefore a word given
to Satan (or his earthly deputies) must be broken. "136
The importance of this cultural difference and its implications for
the legal tradition cannot be overestimated. In the West, the emphasis
on agreement and mutuality of obligation was the basis of feudalism,
132. "[S]ince there was not compelling need to study a 'classical' language, classical
civilization was not assimilated in Russia together with Christianity, as was the case in
the West. Indeed, a Latin medieval scholar who knew Latin would not read only
Christian scriptures, but also Cicero, Augustine, and eventually Aristotle. Instead, a
Russian knizhnik [scribe] would only have at his disposal works translated from the
Greek and channeled through the Church, i.e., liturgical, hagiographic, canonical, and
some historical materials." JOHN MEYENDORFF, ROME, CONSTANTINOPLE, Moscow:
HISTORICAL AND THEOLOGICAL STUDIES

119-20 (1996).

133. See id. at 35.
134. See id. at 43. "If the culture of Western Europe predominantly was a university culture-with all the specific features of university tolerance of other cultures past
and present, Russian culture, from the fourteenth century and up to the beginning of
the eighteenth, was one of monastic literacy and a monastic type of economic structure." Likhachev, supra note 129, at 43.
135. See J.M. Lotman, "Agreement" and "Self-Giving" as Archetypal Models of
Culture, in THE SEMIOTICS OF RUSSIAN CULTURE 127 (J.M. Lotman & B.A. Uspenskij eds., 1984).
136. Id. at 129.
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one of the pillars of the Western legal tradition.' 3 7 But in Russia, feudalism took a very different form, with no expectation of mutuality of
obligation.1 3 8 As Lotman states:
[T]he system of relationships that became established in medieval
society, a system of mutual obligations between the supreme power
and the feudal lords, came very early to be viewed in a negative
light .... Service "by contract" is suspect, but service "as to God"
is genuine . . . the centralized form of government was modeled
much 13more
directly on the pattern of religious relations than in the
9
West.
In the West, notions of mutual obligation and contract shaped political and constitutional theories from the Middle Ages. 140 But in Russia, which, as we will see below, was the last bastion of caesaropapism,
autocratic governmental relations took on a religious coloration into the collective as pervolving greater subordination of the individual
141
sonified by the ruler ordained-by-God.
While it is relatively easy to describe these differences between Roman Catholicism and Russian Orthodoxy, assessing the influence of
Russian Orthodoxy on the Russian legal tradition is more difficult:1 4it2
is like looking for the dog that did not bark during the night-time.
But there can be no doubt that the development of the Russian legal
tradition followed a different trajectory from that of the Western legal
tradition, that these differences account for profoundly different attitudes toward the law and legal institutions in Russian culture, and that
these differences are attributable primarily to the influence of the
Russian Orthodox Church.
The Russian Orthodox Church's influence on the Russian legal system and its legal tradition was probably at its peak a thousand years
ago, in the first centuries after the conversion of Kievan Rus to Christianity in 988 CE. As the Church asserted itself to contest and supplant pagan beliefs and traditions, Christian principles concerning
marriage, family, the treatment of dead bodies, and the suppression of
shamans, witches, seers, and other pagan priests were incorporated
into various early Russian statutes. 14 3 Moreover, these statutes also
granted to the Church jurisdiction to establish courts to resolve dis137. See Antony Black, The Juristic Origins of Social Contract Theory, 14
POL. THOUGHT 57 (1993).
138. HAROLD J. BERMAN, JUSTICE IN THE U.S.S.R. 197 (rev. ed. 1963).
139. Lotman, supra note 135, at 127.
140. See Black, supra note 137.
141. See BERMAN, supra note 138, at 199.

142. See A.

CONAN DOYLE,

Silver Blaze, in

THE MEMOIRS OF SHERLOCK HOLMES

(rev. ed., Harper & Bros. 1903) (1893).
143. See DANIEL H. KAISER, THE GROWTH
165-71 (1980).
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putes on these and other similar issues."' In writing about this period
(thirteenth through fifteenth centuries) Daniel Kaiser has written:
The church succeeded in establishing a broadly based network of
courts operating at the local level where they could exert maximum
influence upon the traditional legal formulations and courts of the
countryside. 45
Additionally, as the principal repository of literacy in society, the
Church was influential in shaping standards for written laws and written evidence.
While the Russian Orthodox Church undeniably helped shape some
early Russian legal institutions and shaped popular attitudes toward
the law, this influence was never as extensive and persistent as was the
influence of the Catholic and Protestant churches in the West. To understand the influence of Russian Orthodoxy on the development of
the Russian legal consciousness and tradition, it is first necessary to
understand how Western Christianity shaped the Western legal
tradition.
The principal influences in shaping the distinctive concepts and beliefs that characterize the Western legal tradition, especially the rule
of law concept, have been Roman-inspired legality as transmitted
through the Western Christian churches as well as the notions of reciprocity inherent in Western European feudalism.14 6 These influences,
and others that have shaped modern notions of the rule of law and
legality in
Western Europe, however, were missing from Russian
47
culture.

1

Russia, like Turkey, Japan, Egypt, and many other countries, has
subsequently adopted Roman-inspired legal forms-principally the
civil law forms, which emphasize legal codes-in the eighteenth, nineteenth, and twentieth centuries. 14 8 However, Russia never assimilated
the Roman cultural traditions that emphasized a legalistic view of the
world. 1 49 The reason why Russia did not assimilate this legalistic Rois simple: it was Christianized by Byzantium instead of by
man culture
1 50
Rome.
144. See id. at 170-72.
145. Id. at 171.
146. See generally BERMAN, supra note 127.

147. "[E]very country of modern Europe either was at one time a province of the
Roman Empire, or received its religion from Rome. Russia is the sole exception.
Russia is the only country of geographical Europe that owed virtually nothing to the
common cultural and spiritual heritage of the West." TIBOR SZAMUELY, THE RusSIAN TRADITION 8 (Robert Conquest ed., 1974).
148. See generally Alan Watson, Legal Transplants and European Private Law, 4.4
ELECTRONIC J.

COMP. L., (Dec. 2000), http://www.ejcl.org/ejcl/44/art44-2.html.

149. See SMITH, supra note 8, at 2-7.

150. It is hard to overstress the importance of the fact that Russia received its
Christianity from Byzantium and not from the West. It was in the spirit of
the Byzantine tradition that the Russian Empire came to see itself as a thehttps://scholarship.law.tamu.edu/txwes-lr/vol12/iss1/13
DOI: 10.37419/TWLR.V12.I1.12
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Western Europe did not receive Roman legal culture directly. 151 It
was transmitted and refracted primarily through the Roman Church,
which for reasons of its own fostered a legalistic, rather than a mystical, worldview drawn from Roman culture. 1 52 This contrasts sharply
with the worldview fostered by the Russian Orthodox Church.
One of the basic reasons for the separation of the Roman and Byzantine churches in the eleventh-century was a sharp disagreement
over the efforts by Rome to establish the Bishop of Rome as the sole
head of the church and to separate the clergy from the control of secular rulers.1 53 In Western Europe, the Church's efforts to establish itself as an entity with authority and jurisdiction separate from secular
authority sparked a revival of interest in Roman law and stimulated
54
the development of canon law and legalistic methods of analysis.1
During the late Middle Ages, the universities at Bologna and Paris
were especially noted for their study of Roman and canon law. 155 In
Russia, however,56 no comparable Church-sponsored scholarly movement occurred.1
Moreover, as Daniel Kaiser, has pointed out, to the degree that
Russian churchmen were interested in and acquainted with the law,
157
the law they knew was not Roman law, but rather Byzantine law.
And the Byzantine law they knew tended not to be early Byzantine
law as embodied in the Codes of Justinian, but was a rather retrograde
variant, adopted by later emperors, which did not reflect the Roman
legal tradition, but sought to repudiate Roman law.' 5 8 The influence
that the Russian clergy exerted on the development of Russian law
during the Muscovite period was considerably less significant than the
influence of Catholic clergy in the West.
One of the most characteristic features of the Western legal tradition was the struggle between different legal systems in a single country.' 59 Whether it was the struggle between the ecclesiastical and
secular authorities or, as in the case of England, the struggle between
ocracy, a truly Christian realm where Church and state were united. The
god-like status of the Tsar was a legacy of this tradition.
FIGES, supra note 128, at 300.
151. See PETER STEIN, ROMAN LAW IN EUROPEAN HISTORY 38-45 (1999).
152. See BERMAN, supra note 127, at 85-119.
153. See Nicholas Soteri, Old Conflicts, New Opportunities, HIST. TODAY, Sept.
2001, at 36.
154. See BERMAN, supra note 127, at 85-119.
155. See Joanna Jemielniak, Just Interpretation:The Status of Legal Reasoningin the
Continental Legal Tradition, 15 INT'L J. SEMIOTICS L. 325, 333 (2002).
156. See KAISER, supra note 143, at 173.
157. Id.
158. Id. at 173-74.
159. "Perhaps the most distinctive characteristic of the Western legal tradition is
the coexistence and competition within the same community of diverse jurisdictions
and diverse legal systems. It is this plurality of jurisdictions and legal systems that
makes the supremacy of law both necessary and possible." BERMAN, supra note 127,
at 10.
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ecclesiastical, mercantile, common law, and equity legal systems, the
countries of Western Europe had to resolve these struggles. In doing
so, the legal systems of Western Europe learned a great deal about
principles of defining and limiting jurisdiction, much of it drawn from
Roman law.16 ° And in drawing these lines between the different,
competing legal systems-by establishing rational, legal principles to
define jurisdiction, to determine where legitimate authority begins
Europe established the foundation for the rule of
and ends-Western
161
law.
In reviving Roman law and refining these concepts of jurisdiction,
institutions and techniques were developed that gave Western culture
its distinctive legalistic cast. Principal among these were the university
law schools, which began to appear in Europe in the twelfth-century 162 and the scholastic method, which developed strongly legalistic
intellectual techniques for interpreting and applying authoritative and
apparently contradictory texts. 1 63 These institutions and influences, of
course, were unnecessary and thus absent from the Orthodox
world.' 64
The point is that the different Christian churches fostered very different worldviews. In Western Europe, the emphasis on competing
legal jurisdictions and a highly rational, scholastic, textual orientation
to religion, fostered a very legalistic culture. To Russians, on the other
hand, "Christianity always appeared to them not as imposed by authority, but something expressing their own personal relation to
God."16' 5 As such, there was none of the regulatory mechanism established by the Roman Church, employing authoritative interpretations
of texts and other legalistic devices, to determine the "correct"
view. 166
The irony for Slavophiles such as Dostoevsky, who viewed everything emanating from Rome with suspicion, is that in one important
respect, the Russian legal tradition has preserved classical Roman legal values and institutions much more faithfully than any Western nation. Russia is a direct inheritor of the constitutional relationship of
church and state, specifically the tradition of caesaropapism that Russia inherited from Byzantium. 167 Caesaropapism refers to a system in
160. See id.
161. See id. at 536-38.
162. No universities were established in Russia until recent centuries, and then they
were established by the state. The first university in Russia was founded in 1755 in
Moscow and was established as a governmental institution. See RIASANOVSKY, supra
note 41, at 288-89.
163. See BERMAN, supra note 127, at 131-51.
164. See infra note 132 and accompanying text.
165. John Meyendorff, The Church, in AN INTRODUCTION To RUSSIAN HISTORY
316 (Robert Auty & Dimitri Obolensky eds., 1976).
166. Id.
167. See MEYENDORFF, supra note 132, at 123.
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which the head of the state is also the supreme head of the state religion and characterized the late Roman and Byzantine Empire. 168 This
unity of church and state, derived from Roman imperial traditions,
was kept alive in Russia (and other Orthodox monarchies) for centuries after the fall of the Byzantine Empire. 1 69 In such a system, the
monarch holds a theocratic position, exercising administrative control
over the church, though not necessarily the doctrinal infallibility of the
Though the clergy in the Orthodox churches in the
Catholic pope.'
Byzantine Empire and Russia have periodically struggled against control by the tsar, this struggle was ultimately lost, culminating in Peter
assertion of authority over the Church in the 18th
the Great's
171
century.
Clearly, the consequence of adhering to a tradition of casearopapism in Russia produced a form of absolute monarchy unknown in
Western Europe. In the West the conflict between the Roman Catholic Church and the various secular states for power and jurisdiction
contributed to a revival in legal and constitutional scholarship as the
contending parties competed to expand their jurisdiction. 172 The
struggle for jurisdiction between Western religious and secular authorities was frequently expressed in terms of legal principles, leading inevitably to the conclusion that state and church jurisdiction were
subject to legal definition and, ultimately, legal limits. 1 73 However,
because the Russian Orthodox Church and the Russian state were
committed to the unity of secular and religious authority, these jurisdictional struggles that contributed to the emergence of the rule of law
in Western Europe did not occur.1 74 There was no comparable revival
of interest in Roman constitutional law and other legal scholarship
and there was never any suggestion permitted that the tsar's power
should be subject to legal definition or limits.' 75 In this respect, Rus168. See id.
169. See id.
170. See BERMAN, supra note 138, at 196-200.
171. See RIASANOVSKY, supra note 41, at 232-33.
172. See BERMAN, supra note 127, at 115-19.
173. See id.
174. See BERMAN, supra note 138, at 199.
175. "Russia entered the twentieth century as an absolute monarchy and it was
only after defeat by Japan and the outbreak of revolution that Nicholas II, the last
tsar, finally granted Russia's first constitution, in 1906." ROBERT S. SHARLET, SOVIET
CONSTITUTIONAL CRISIS: FROM DE-STALINIZATION TO DISINTEGRATION

9 (1992).

The first Russian constitution, the Fundamental Law of 1906, was extremely limited in
its terms and by its implementation. Public suspicion of the liberal reforms it appeared to grant were aroused when the tsar dismissed the new legislature, the Duma,
and called new elections three times before a majority to his liking was elected. Any
possible evolution in the direction of a modern constitutional system was, of course,
short-circuited by the Bolshevik Revolution of 1917. See ROBERT B. AHDIEH, RusSIA'S CONSTITUTIONAL REVOLUTION: LEGAL CONSCIOUSNESS AND THE TRANSITION

TO DEMOCRACY

1985-1996, at 14, 171 (1997).
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sian autocracy followed the model of the Roman emperors much
more closely than did the Western European monarchs.
The Russian Orthodox Church has had two profound effects on the
development of the Russian legal tradition and its legal system. The
first of these effects is that by virtue of the schism between Eastern
and Western Christianity, the Russian Orthodox Church insured that
Russia would be insulated from Roman law, legal scholarship, and the
resulting constitutional influences felt in Western Europe. Only at a
much later stage and in a much more narrow context was Roman law
and scholarship introduced to Russia.1 76 In this connection, it should
also be pointed out that as a result of the schism, Russia was also
largely unaffected by the legal and constitutional changes that resulted
in Europe from the Protestant Reformation. 7 7 The second profound
effect resulting from Orthodoxy is the introduction and persistence of
casearopapism in Russia.1 78 The conflict of church and state, which
resulted in the emergence of a belief in the rule of law in the West,
never occurred in Russia.
There is a common tendency to overlook the profound differences
between Western Christianity and Orthodoxy. But these differences
are enormous, especially as they relate to legal culture. The events
that gave rise to the Western legal tradition, with its emphasis on legalistic reasoning and deductive logic applied to authoritative texts,
largely occurred during the Middle Ages, the Renaissance, and the
Reformation. But the Orthodox world experienced none of these
events:
Western Christians, whether Free Churchmen, Anglicans, or Roman Catholics, have a common background in the past. All alike
(although they may not always care to admit it) have been profoundly influenced by the same events: by the Papal Centralization
and the Scholasticism of the Middle Ages, by the Renaissance, by
the Reformation and Counter-Reformation. But behind members
of the Orthodox Church-Greeks, Russians, and the rest-there
lies a very different background. They have known no Middle Ages
(in the western sense) and have undergone no Reformations or
Counter-Reformations; they have only been affected in an oblique
way by the cultural and religious upheaval which transformed western Europe in the sixteenth and seventeenth centuries. Christians
in the west, both Roman and Reformed, generally start by asking
the same questions, although they may disagree about the answers.
In Orthodoxy, however, it is not merely the answers that are differ179
ent-the questions themselves are not the same as in the west.
176. See

BERMAN,

supra note 138, at 202-12.

177. See supra note 132 and accompanying text.

178. See supra notes 167-71.
179. OLcorr, supra note 98, at 103 (quoting
CHURCH

KALLISTOS WARE, THE ORTHODOX

9 (1975)).
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NO RUSSIAN ATTICUS FINCH?
D.

Concluding Observations

Why, then, is Russian literature and culture bereft of an heroic lawyer figure equivalent to Atticus Finch, Portia, Rumpole, Perry Mason,
and the legion of others who inhabit Anglophonic literature? The answer surely must be that for more than a thousand years Russia has
traveled a different historical and cultural trajectory that intersected
(or paralleled) only occasionally that of England and America. As
such, Russian cultural traditions do not share the same values and experiences as England and America, which gave rise to these literary
interests, values, and themes.

While the question that serves as the title of this article focuses on
Russian literature and culture, a reciprocal question (or series of questions) might also be asked: What accounts for the strength and longevity of the lawyer-as-hero in Anglophonic culture?18 ° To what

extent do other Western (or non-Western) cultures share this preoccu-

pation?18 1 To what extent is the lawyer-as-hero theme the product of
unique cultural circumstances?18 2 Unfortunately, someone else will
have to offer answers to these questions. Beyond Russian literature,
this deponent sayeth nought.
180. In discussing "Anglophonic" culture, countries, and literatures I am speaking
primarily about the United Kingdom, the United States, Canada, Australia, and New
Zealand. In all of these countries, it appears that the literary fascination with the
legal system and the theme of lawyer-as-hero are most prominent.
181. Apparently, the fact that a nation inherited the legal language, barristerial
wigs and robes, jurisprudential principles, and other trappings of the legal system
from the British does not guarantee that the literary interest in legal themes characteristic of England would be passed as well. I recently asked a colleague, Dr. Avinash
Maheshwary, the South Asian bibliographer at Duke University, whether Indian literature and motion pictures displayed the same level of interest in legal themes as in the
U.K., U.S., Canada, Australia, and New Zealand. After thinking about my question
for a minute, he told me that he could not think of a single Indian motion picture film
in which a lawyer character played a major role and that, in general, popular attitudes
toward lawyers were cynical, emphasizing corruption within the legal system. It is
interesting to note that two motion pictures about India that devote substantial attention to colonial legal processes-Gandhi and Passage to India-were both made by
Englishmen. Legal themes in literature and films, however, is not the exclusive province of Anglophonic authors. My favorite film about the law-Roshomon--was
made by a Japanese director, and non-English-speaking European nations certainly
have contributed to the literary portrayals of lawyers and legal institutions. See, e.g.,
Daniel J. Kornstein, He Knew More: Balzac and the Law, 21 PACE L. REV. 1 (2000).
For an analysis of legal themes in German motion pictures, see Stefan Machura &
Stefan Ulbrich, Law in Film: Globalizing the Hollywood Courtroom Drama, 28 J. L.
& Soc'y 117 (2001).
182. When my students have asked what I think should be done to encourage a
respect for law and legal institutions, I often answer facetiously that the film To Kill a
Mockingbird should be dubbed into Russian. To Kill a Mockingbird was, in fact,
shown in the Soviet Union and I feel confident that it was interpreted as an example
of American racism and the failure of the American legal system to overcome that
racism. Atticus Finch probably would have been viewed as a tragic, rather than heroic, figure, or at least an individual who went along with a racist system without
rebelling too vehemently. Not all icons are universally iconic; it is underlying social
norms and values that make them icons.
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Despite the historical and cultural factors that account for the total
absence of a positive, heroic portrayal of legal institutions and
processes in nineteenth-century Russian literature, perhaps it remains
possible that literature may yet contribute a positive influence over
Russian legal reform. Soon after the fall of the Soviet Union, Russia
reintroduced juries to their criminal trials. According to various accounts, the judge who in 1993 conducted the first jury trial to be held
in Russia since 1917 prepared for that trial by watching episodes of
183
the American soap opera Santa Barbara.
183. See PETER BAKER & SUSAN GLASSER, KREMLIN RISING: VLADIMIR PUTIN'S
RUSSIA AND THE END OF REVOLUTION 234 (2005).

https://scholarship.law.tamu.edu/txwes-lr/vol12/iss1/13
DOI: 10.37419/TWLR.V12.I1.12

32

